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This matter, the appeal of a substantial development permi t

granted by Mason County to Earl Lincoln Construction, inc ., came o n

for hearing before the Shorelines Hearings Board, Gayle Rotbrock ,

EXHIBIT A
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Acting Chairman, David Akana, k . M . O'Meara, Rodney M . Kerslake an d

Ronald J . Holtcamp, Members, convened at Lacey, Washington on June 16 ,

1982 . William A . Harrison, Administrative Law Judge, presided .

Appellants appeared by their attorney Michael G . q cNerthney .

Respondent Earl Lincoln appeared by his attorney, Benjamin H . Settle .

Respondent Mason County did not appear . Intervenors appeared by

Patricia A . Hickey, Assistant Attorney General . Reporter Bett y

Koharski recorded the proceedings .

Witnesses were sworn and testified . E1.hibits were examined . From

testimony heard and exhibits examined, Lhe Board makes thes e

FINDINGS OF FAC T
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This matter concerns a proposal for development upon Maul Beac h

which is located along the Hood Canal .

I I

The Maul family, from whom the beach derives its name, built a

home there in the 1930's . In the same decade, three other homes wer e

built on neighboring lots . The four homes were located just withi n

the tree line around the perimeter of a norseshoe-shaped salt-wate r

lagoon . Each home, then as now, afforded its owner a splendid view o f

the Hood Canal .

In the period 1959-60, land east of the site in question wa s

subdivided into a residential development known as Cherokee Beac h
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Desiring a community beach access, the developers of nerol,ee Beac h

acquired the southeast p ortion of the lagoon . Thereafter they fille d

their portion of the lagoon . This fill reduced the size of th e

lag oon's holding capacity and raised concerns by the other lagoo n

owners that their uplands would experience increased flooding .

Consequently the other lagoon owners followed suit and filled thei r

portions of the lagoon .

_I V

From 1960 to the present time, the filled, former lagoon ha s

remained as a level, unfenced recreation area for the families of th e

original four homes and the Cherokee Beacn development . ' The onl y

notable improvements are a barrier of logs along the waterward edge o f

the fill and a small picnic shelter protecting a single picnic tabl e

on the Cherokee Beach parcel . Whereas the log barrier and height o f

the fill hold back the waters of the Hood Canal in summer, it is a

different situtation in winter . Then, on several occasions, th e

waters of the Canal overtop the logs and inundate the entire forme r

lagoon to its original borders . At nearly all times during th e

winter, rainfall leaves portions of the old lagoon continuously i n

1 . The homes involved here, from west to east are : 1) Pavolka, 2 )
Devaney, 3) Maul, 4) Testu, 5) Murphy and 6) McCulloch . The fou r

original homes are Pavolka, Devaney, Maul and Murphy

	

Pavolka an d

Devaney are on waterfront lots . Testu and ".urphy fee ownership abut s

the waterfront community lot of Cherokee Beach . McCulloch is on a

waterfront lot .
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(The original upland area la sLi11 slightly highe r

than the former lagoon .)

V

In 1980, respondent Earl Lincoln Construction, Inc ., (Ear l

Lincoln) purchased the Maul house and lot, Mr . Lincoln, a n

experienced real estate developer, then sought and obtained Maso n

County's permission to divide the Maul lot into four smaller lots .

(The Maul lot contains approximately 100 feet of waterfront and i s

1100 feet deep .) Under this division the Maul house is located on lo t

number 2, with lots 3 and 4 behind it, landward, and lot 1 in front o f

it, within the former lagoon .

V I

In August, 1981, respondent, Lincoln, sought a shorelin e

substantial development permit from Mason County to place additiona l

fill and a single family residence on lot 1 in the approximate cente r

of the former lagoon . This residence was proposed for sale to other s

and not for Mr . Lincoln's personal use .

VI I

The site of the proposed residence is on wetlands as that term i s

defined at RCW 90 .58 .030(2)(f) of the Shoreline Management Act o f

1371 . The site, by virtue of its location on wetlands associated wit h

the Hood Canal, is located upon a "shoreline of statewid e

significance . "
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,ti,11 T

The site of the proposed residence is within the Urban Residentia l

environment to which the following pertinent provisions of the Maso n

County Shoreline

	

►taster

	

Program

	

(MCS,MP)

	

are

	

applicable :

.16

	

080

	

Residential

	

Developmen t
A .

	

Urban Residential

	

Environmen t

Nearly all of Mason County designated

	

in

	

thi s
environment is already

	

in high density use,

	

an d
therefore, few areas are available

	

for

	

new futur e
development of single

	

family

	

dwellings

	

therein .
1. New construction shall be aestheticall y

compatible with the natural surroundings and no t
degrade existin g uses .

2. Setbacks - the minimum setback for building s
shall be 15 feet from the line of ordinary hig h
water, provided that structures shall not exten d
beyond the common line of neighboring structures, and
new construction shall not substantially reduce th e
view of neighboring structures .
(P . 29, emphasis added . )

.16 .150 Landfil l
A .	 Urban Environmen t

Any permitted fills or shoreline cuts shoul d
be designed so that no significant damage to existin g
ecological values or natural resources, or alteratio n
of local currents will occur, creating a hazard t o
adjacent. life, property, ecological values or natura l
resourcs .

	

(P . 44, emphasis added . )

I Y

On November 2, 1981, the Mason County Board of Count y

Commissioners, by 2 . 1 vote, granted a substantial devel o pment permi t

for 500 cubic yards of fill and a single family residence t o

respondent, Lincoln, at the site in q uestion on the former lagoon .
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Minutes of the County Commissioners reveal that Lhe majorit y

interpreted "the common line of neighboring structures" to mean a line

connecting the original house (Devaney) immediately west of the Mau l

house with the Cherokee Beach picnic shelter located east of the Mau l

house . From this, appellants, who own homes bordering the old lagoon ,

appeal .

X

Construction of the proposed residence--which respondent describe s

as one story and 24' x 26'--would, if built at the common lin e

identified by Mason County, severely reduce the waterward view of a t

least five neighboring structures . These are the four original home s

identified as Pavolka, Devaney, Maul and Murphy, together with th e

newer home of Testu which is located in a gap along the horsesho e

boundary oC the old lagoon . The proposed residence, if located as fa r

landward as possible on lot I would yet substantially reduce th e

waterward view of at least three neighboring structures . These ar e

the three homes identified as Maul, Testu and Murphy . Such a sever e

reduction in Hood Canal view would significantly degrade a chie f

attribute of the e ;,isting homes' valu e

X I

The placement of the proposed fill, necessary eo elevate th e

proposed residence above water In the winter, would reduce r.h e

remaining holding capacity of the old lagoon . This would result i n
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increased incidence of flooding of the adjacent uplands, and homes ,

especially those of Pavolka and Devaney . Their homes are located o n

the lowest adjacent uplands .

XI I

Any Conclusion of Law which should be deemed a Finding of Fact i s

hereby adopted as such .

From these Findings the Board cores __ thes e

CONCLUSIONS OF LA W

I

The shoreline substantial development permit at issue must b e

consistent with the Mason County Shoreline Master Program (MCSMP) an d

the Shoreline Management Act . RCW 90 .58 .140(2)(b) .

T T

The proposed residence may not "extend beyond the common line o f

neighboring structures ." MCSMP .16 .080 A .2 .

	

(See Finding of Fac e

VIII, above .)

	

In interpreting this provision prel,iously, we hav e

stated that it must be used with regard to shoreline configuration ,

lot orientation and view . Schall and Mason County v . DOE, SU B

No 78-26 and Thomas v . Mason County, Debban and DOE, SHB No . 81-3 .

We also stated that "the common line of neighbori n g structures" is a

line that cap be shared among the various nearby pro perty owner s

Debban, su p ra at p . 7 .

	

In this case, the facts disclose a voluntaril y

created setback line adhered to by all existing homes adjacent to th e

old lagoon . This preserves the valuable view which each home enjoys .
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In contrast, the isolated picnic shelter shares neither th e

orientation or view of the existing homes . It is not part of a lin e

shared among the various nearby property owners . The common line o f

neighboring structures is a line connecting the waterward portion o f

the homes identified as Pavolka, DeVaney, Maul, Murphy and McCulloch .

The proposed residence violates the common line provision of MCSM P

.16 .080 A .2 .

Although we apply the locally adopted "common line" rule of th e

MCSMP in this case, the Shoreline Act itself has been ap p lied t o

prohibit construction closer to the water than neighboring house s

located along a voluntary setback line . DOE v . Pacesette r

Construction Co . Inc ., 89 Wash .2d 203, 571 P . 2d 196, at 197-19 8

(1977) . We conclude that our application of the MCSMP in this case i s

consistent with the Act's inter p retation in Pacesetter .

II I

The proposed residence would substantially reduce the view o f

neighboring structures in violation of .16 .080 A .2 . of the MCSMP

(quoted in Finding of Fact VIII, above) .

I V

The proposed residence and fill would degrade existing residentia l

use in violation of .16 .080 A .1 . of the MCSMP (quoted in Finding of

Fact VIII, above) .
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V

In summary, the shoreline substantial development permi t

authorizing the proposed residence and fill is inconsistent with th e

MCSMP, and should be reversed .

V ?

As a consequence of this Order, respondent may seek a shorelin e

variance to allow construction of the proposed residence forward o f

the common line . In that event, respondent's own actions in creating

a lot forward of the common line "lust be carefully evaluated in ligh t

of the prohibition of shoreline variances where hardship results fro m

the a pp licant's own actions . MCSMP .28 .020 D . (p . 66) and Departmen t

of Ecology WAC 173-14-150(2)(b) .

\T I 7

Any Finding of Fact which should be deemed a Conclusion of Law i s

hereby adopted as such .

From these Conclusions the Board enters thi s
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ORDER

The shoreline substantial development permit granted by Maso n

County to Earl Lincoln Construction, Inc ., dated November 2, 1951, i s

reversed .

DATED this	 gj	 day of October, 1982 .
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THIS NIATTFR, the appeal of a substantial development permit grante d

by Mason Count y to Earl Lincoln Construction, Inc ., having come o n

regularly for formal hearing on June 16, 1982, in Lacey, and appellants
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appeared by their attorney Michael G . McNerthney ; respondent Ear l

Lincoln appeared by his attorney, Benjamin H . Settle ; respondent Mason

County did not appear ; and intervenors appeared by Patricia A . Hickey ,

Assistant Attorney General, with William A . Harrison presiding, and

having reviewed the Proposed Order of the presiding officer mailed t o

the parties on the 8th day of October, 1982, and more than twenty day s

having elapsed from said service ; and

The Board having received no exceptions to said Proposed Order an d

the Board being fully advised in the premises ; NOW THEREFORE ,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that said Proposed Orde r

containing Findings of Fact, Conclusions of Law and Order dated the 8t h

day of October, 1982, and incorporated by reference herein and attached

hereto as Exhibit A, are adopted and hereby entered as the Board ' s

Final Findings of Fact, Conclusions of Law and Order herein .

DONE at Lacey, Washington this j`)'hday of November, 1982 .
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